TAXATION: TRIBAL TAXATION, SECRETARIAL APPROVAL, AND STATE TAXATION-MERRION AND BEYOND

David B. Wiles*
The power to tax is inherent in sovereignty and "essential to the existence of independent government."I States have broad powers to tax within their own boundaries. Within limitations, this power includes the levy of taxes by Indian tribes on their reservations. The tribes' authority to tax is derived from retained "attributes of sovereignty over both their members and their territory." 2 This power has been described as "an essential attribute of Indian sovereignty because it is a necessary instrument of selfgovernment and territorial management." 3 At a time when federal programs are being sharply cut and the costs of providing public services are soaring, many state and tribal governments are turning to taxation as a means of raising revenue. The increased awareness of mineral-rich lands and the development of mineral production is causing states and tribes to consider the taxing of natural resource development. A problem arises, however, in that a significant percentage of these natural resources are located on Indian lands." Between the state and the tribal governments, who has taxing authority? The mere existence of a tribal tax does not invalidate a state tax, but to what extent may the state or tribe impose the tax? It appears that a state may levy taxes on nonIndians on Indian lands as long as the tax does not interfere with the tribe's ability to self-govern. On the other hand, pursuant to tribal sovereignty, a tribe can tax the development of natural resources by non-Indians.
On several occasions, the United States Supreme Court has addressed the issue of state-imposed taxes on Indian lands. 5 In In Colville, the tribe's authority to tax non-Indians was also validated; however, this holding was limited to sales made on the reservation. 9 On only one occasion has the United States Supreme Court addressed a tribe-imposed severance tax. In Merrion v. Jicarilla Apache Tribe,' 0 the Supreme Court held that a tribe has inherent authority to impose a severance tax as part of its power of self-government." Although the Supreme Court in Colville and Merrion addressed all issues properly brought before it, additional questions concerning approval by the Secretary of the Interior of tribal tax ordinances and the extent states are allowed to tax natural resource development remain unanswered and unsolved. I 2 This note will address and analyze the following areas of controversy and resolution embodied in the concept of taxation of natural resources development on Indian lands: (1) the Supreme ceived from tribe for construction of school for Indian children on reservation); Moe v. Confederated Saish & Kootenai Tribes of Flathead Indian Reservation, 425 U.S. 463 (1976) (state barred from imposing cigarette sales tax on on-reservation sales by tribal members to Indians living on reservation, vendor license fee on tribal member operating shop on reservation, and personal property tax as condition precedent for registration of motor vehicle, but allowed to require precollection of cigarette sales tax imposed by law on non-Indian purchaser); Mescalero Apache Tribe v. Jones, 411 U.S. 145 (1973) (state may impose a nondiscriminatory gross receipts tax on ski resort operated by tribe on offreservation land leased from federal government).
6. 447 U.S. 134 (1980). 7. Id. at 150-62. 8. In Commonwealth Edison Co. v. Montana, 453 U.S. 609 (1981), the Supreme Court upheld the Montana severance tax imposed on coal mined in the state against challenges that it violated the commerce clause and the supremacy clause. However, the issue of whether the tax infringed upon the tribe's ability to self-govern was not before the Court.
9. Colville, 447 U.S. 134, 153 (1980 3 the United States Supreme Court upheld a tribal oil and gas severance tax against challenges based on lack of tribal powers and violations of the commerce clause.' 4 In Merrion, the Jicarilla Tribe enacted an ordinance imposing a severance tax on oil and gas production on tribal land.'" While the tax applied to "any oil and natural gas severed, saved and removed from Tribal lands.
,,,16 it did not apply to leases previously approved by the tribe and from which royalties were being received. 7 Pursuant to the tribe's constitution, the ordinance was approved by the Secretary of the Interior."
Subsequently, several individuals and corporations brought action in the federal district court of New Mexico to enjoin enforcement of the severance tax. Consolidating the cases, the district court enjoined enforcement of the tax.' 9 The district court ruled that "the Tribe lacked the authority to impose the tax, that only state and local authority had the power to tax oil and gas production on Indian reservations, and that the tax violated the Commerce Clause." 2 On appeal, the Court of Appeals for the Tenth Circuit reversed. 2 ' The court held that the power to tax is "an inherent attribute of tribal sovereignty that has not been divested In an opinion delivered by Justice Marshall expressing the view of six members of the Court, 26 it was held that the severance tax was authorized by the tribe's inherent authority to tax as part of the power of self-government and that the tax did not violate the commerce clause. In addressing the tribe's power to impose the severance tax, the Court found that the tribe had the inherent authority to impose the tax both as a part of its power to govern and pay costs of self-government, 27 and in its power to exclude non-Indians from the reservation. 28 The Court noted that the tribe's authority was not preempted by congressional enactment of the mineral leasing acts of 192729 or 1938.30
The Court also held that the commerce clause doctrine is only engaged when "Congress has not acted or purported to act."'" Because Congress has provided procedures that must be followed before a tribal tax is to take effect, and in this case the Jicarilla Tribe fulfilled these requirements, the Court concluded that "it is not our function nor our prerogative to strike down a tax that has traveled through the precise channels established by Congress, 27. 455 U.S. at 137-44. The power to tax is an essential attribute of Indian sovereignty because it is a necessary instrument of self-government and territorial management. This power enables a tribal government to raise revenues for its essential services. The power does not derive solely from the Indian tribe's power to exclude non-Indians from tribal lands. Instead, it derives from the tribe's general authority, as sovereign, to control economic activity within its jurisdiction, and to defray the cost of providing governmental services by requiring contributions from persons or enterprises engaged in economic activities within that jurisdiction. and has obtained the specific approval of the Secretary." '32 The
Court further noted that even if the tax could be challenged under the interstate commerce clause, it would survive judicial scrutiny." Justice Stevens, writing for the dissent, held that the power of the Indian tribes to tax nonmembers stems not from the tribes' inherent power of self-government but from their power to exclude nonmembers. 3 4 Furthermore, the tribe could not retroactively impose a tax on a lease in which the tribe had failed to retain the power to challenge or alter conditions. 3 5
Today, Merrion is the case in tribal taxation. In deciding as it did, the United States Supreme Court has buried any fear held by the Indian tribes as to their governing and regulatory authority.1 6 While consistent with case law upholding tribal taxing power, 37 Merrion is the first case specifically to allow a tribal severance tax on the production of oil and gas by non-Indians on tribal lands. 38 In addition to confirming that Indian tribes have sovereign power to levy taxes on non-Indians, the Court reaffirmed Congress' ability to limit that power. 39 However, as the Merrion Court insisted, such congressional intent to limit a tribe's sovereign power must be by "clear indications." The Court held: "[A] proper respect for both tribal sovereignty itself and for the plenary authority of Congress in this area cautions that we tread lightly in the absence of clear indications of legislative intent." ' 40 Further-32. id. at 156. 33. Id. A tax will survive judicial scrutiny if it "is applied to an activity with a substantial nexus with the taxing State, is fairly apportioned, does not discriminate against interstate commerce, and is fairly related to the services provided by the State." Complete Auto Transit v. Brady, 430 U.S. 274, 279 (1977 S. 134, 152 (1980) , the Court held: "The power to tax transactions occurring on trust lands and significantly involving a tribe or its members is a fundamental attribute of sovereignty which the tribes retain unless divested of it by federal law or necessary implications of their dependent status."
38. "Indeed, the conception of Indian sovereignty that this Court has consistently reaffirmed permits that no other conclusion." 455 U.S. at 140. 
Secretarial Approval of Tribal Tax Ordinances Case Law
What is the power of the Secretary of the Interior in approving tribal tax ordinances? In 1934, Congress enacted the Indian Reorganization Act (IRA).
4 3 Passed with the intent to provide regulatory supervision, the Act requires tribal constitutions and bylaws to be "approved by the Secretary of the Interior."" In addition, "[a]mendments to the constitution and bylaws may be ratified and approved by the Secretary in the same manner as the original constitution and bylaws." ' 4 In Merrion, the Jicarilla Tribe organized and adopted a constitution pursuant to the IRA. 6 Subsequently, the tribe revised its constitution specifically requiring secretarial approval of all ordinances imposing "taxes and fees on nonmembers of the tribe doing business on the reservation. ' 41 Because the Secretary had approved the Jicarilla resolution as required in the tribe's constitution, lack of secretarial approval was not an issue in Merrion. [Vol. 10
https://digitalcommons.law.ou.edu/ailr/vol10/iss1/6 NOTES However, following Merrion, it is clear that a tribe organized under the IRA or held to secretarial approval by its own constitution, "must obtain approval from the Secretary before it adopts or revises its constitution to announce its intention to tax nonmembers." 4 " But, what about a tribe that is not organized under the IRA or held by its own constitution to secretarial approval; is it held to the same standards? Lower courts have held that tribes not organized under the IRA will be held to secretarial approval 4 9 Although there is no express statutory language requiring secretarial approval, congressional intent has been interpreted as requiring such.
In Southland Royalty Co. v. Navajo Tribe, 5 " the United States district courts for Utah and Arizona, respectively, addressed the validity of taxes imposed by the Navajo Tribe. In 1934 the Navajo Tribe rejected application of the IRA.5 2 Furthermore, the tribe has never ratified a constitution." In 1978 the tribe passed two tax resolutions. The first, a possessory interest tax, required "any person having ownership rights in a lease granted by the Navajo Nation to pay an annual tax on the value of the lease site and underlying natural resources. ' ' s4 The second, a business activity tax, required "any person engaged in productive activity within the Navajo Nation to pay a tax on the gross receipts. . . ."I' In both district court cases, oil companies brought suit against the tribe to contest the validity of the taxes.
In Southland, the court found that although there was no statutory authority that expressly required secretarial approval of the Navajo tax resolution, approval was required for several reasons. 5 6 The court reasoned that since secretarial approval is required for a tribal ordinance passed pursuant to the tribe's constitution, approval is likewise required for a tribe without a constitution." The court continued by saying: 
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Although Congress never intended to require a tribal constitution, Congress certainly did intend to encourage the Navajos to adopt one. However there is no such encouragement if on the one hand tribes adopting a constitution must have that constitution approved by the Secretary, but on the other hand tribes without a constitution may govern solely by tribal resolution without need for Secretarial approval. In fact this state of affairs would encourage tribes not to adopt a tribal constitution, because to do so would be to place limits on tribal selfgovernment that would not otherwise exist. 8 In finding congressional intent, the court further noted that under the Mineral Leasing Act of 1938, the Secretary must approve all oil and gas leasing on the reservation. 9 If a tribe's constitution is approved pursuant to the IRA, regulatory authority passes to the tribe. 60 Without an approved constitution, the power to regulate remains with the Secretary. 6 In light of this, the Southland court held that it appears "Congress intended to require Secretarial approval of tribal tax resolutions, passed without benefit of a tribal constitution, if such resolutions could have a significant effect on reservation oil and gas leases.''62 In addition, "Congress intended that the Secretary would examine these taxes to determine whether they are consistent or inconsistent with the federal regulatory framework." 6 3 In concluding that secretarial approval is required, the Court stated:
Congressional intent for such a requirement must be inferred from the requirement that the Secretary approve tribal constitutions, from the delegation of regulatory authority over reservation oil and gas leases to the Secretary, in the absence of a tribal constitution, and from the historical relationship between the Interior Department and the Navajo Tribal Council. [T]he Tribe's authority to tax nonmembers is subject to constraints not imposed on other governmental entities: the federal government can take away this power, and the Tribe must obtain the approval of the Secretary before any tax on nonmembers can take effect. These additional constraints minimize potential concern that Indian tribes will exercise the power to tax in an unfair or unprincipled manner, and ensure that any exercise of the tribal power to tax will be consistent with national policies. 
Guidelines
In response to the increase of tribal ordinances imposing taxes on mineral activities, the Secretary of the Interior has developed guidelines to assist in the review procedure and the standard of review. 68 Approved January 18, 1983,69 these guidelines are intended to "implement the Area Directors' authority to review or approve tribal ordinances imposing taxes on mineral activities by suggesting a procedure by which tribes can consider interests of 66. 455 U.S. 130, 141 (1982 The patent effect of the ... regulations is to make it enormously more difficult for tribes to enact severance taxes and get them approved; to make it vastly easier for the Secretary to disapprove such ordinances on the simple ground that they fail to meet any one of a number of complicated, costly and time-consuming requirements; and to make any ordinance which is approved much more vulnerable to legal challenge from the resource companies which would pay a tribal severance tax.
AMERICAN INDIAN LAW NEWSLETrER 20 (1982).
69. The guidelines were approved by Ken Smith, Assistant Secretary of Indian Affairs.
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persons affected by their taxing ordinances, and by establishing a standard for review of such ordinances by the Area Directors." 7 0 Furthermore, they are to "assist Indian tribes in the exercise of their inherent authority to tax mineral activities within their jurisdiction. ' 71 Procedures precedent to the enactment of a tribal ordinance require that the tribe obtain approval from the Bureau of Indian Affairs superintendent," who in turn submits it to the area director for review. In pursuing approval, the tribe is required to submit written notice of its intent to enact an ordinance to the superintendent; 7 " the superintendent is to give notice to the public; 74 and then the tribe has the option to hold a public hearing." If the tribe fails to give (1) written notice, (2) a transcript of any public hearing held, or (3) other documentations believed to be important for review by the tribe, the superintendent will disapprove the ordinance. 76 If the ordinance is approved, all documentation is forwarded to the area director. 77 The area director will disapprove the tribal ordinance if it is found that:
(1) "The tribe has failed to comply with the [written notice and submission of documents] requirements. ... " ;78
(2) "The ordinance was enacted by a tribal governing body to which the tribe's constitution, if the tribe has a constitution, has not delegated the power to impose the tax"; 79 (3) "The ordinance does not provide a procedure, in the ordinance itself or by reference to other tribal law, by which a taxpayer may contest his or her tax liability, and be afforded a right' to a hearing before a tribal forum other than the body which enacted the tax"; 80 or (4) "The ordinance violates federal or tribal law."'" 70. REVIEW OFTRIBAL ORDINANCES, supra note 68, at 1.1(A) (1). The area director is defined as "the Bureau of Indian Affairs official in charge of an Area Office who ... exercises the Secretary's authority to approve or disapprove tribal ordinances. . . ." Id. at
1.2(A).
71. [Vol. 10
Furthermore, the guidelines provide that all decisions are subject to appeal. 8 " The question of whether the grounds for disapproval by the area director are supported by, or comport with, federal Indian law has not yet been considered by the courts.
Finally, these guidelines specifically state that they are to apply only where secretarial approval is expressly required by federal law or provided for in the tribe's constitution.1 3 Those tribes without a constitution or tribal ordinance restricting their authority "will be considered to possess the authority to exercise the inherent power of the tribe to tax." 4 By narrowing the scope of these guidelines, in effect what has emerged is a clear distinction between tribes that have organized and tribes that have not organized pursuant to the IRA. While this is inconsistent with Southland and Kerr-McGee, it is consistent with current federal policy and United States Supreme Court case law. However, it is reasonable to assume that as the question of whether to require nonorganized tribes to obtain secretarial approval is more thoroughly discussed by the Supreme Court, these guidelines will eventually be applicable to all tribes, organized or nonorganized. In support of this proposition, as stated in Southland, if a tribe is not required to obtain secretarial approval absent a constitution or tribal ordinance requiring such, the intent and purpose of the IRA would be burdened by placing limitations on tribes that did organize under the Act, 5 a result Congress and the courts have earnestly fought to prevent.
State Taxation in Indian Country
In Departing from the strict notion that states have no power on Indian reservations 7 and recognizing that Indian tribes retain "attributes of sovereignty over both their members and their territory,"" 8 a simple determination of the validity of a state tax is clouded. It has long been recognized that states have no power to tax Indian trust lands, 8 9 nontrust property owned by a tribal member on tribal land, 90 and income earned by a tribal member on tribal land. 91 On the other hand, courts have allowed states to impose taxes on Indians outside Indian boundaries, 9 2 property owned by non-Indians within Indian boundaries, 93 and income earned by non-Indians on Indian lands. 9 4 The law is unsettled as to the validity of a state severance tax on minerals on Indian lands. However, it appears that the same limitations that have applied in previous state-imposed tax cases would also apply to a state severance tax. These limitations fall into two categories: (1) the exercise of the state's authority to tax may be federally preempted, 9 and (2) the state might unlawfully infringe "on the right of reservation Indians to make their own laws and be ruled by them. ' 96 Although these limitations are related, each can stand alone as a possible barrier to state regulatory authority. 
NOTES Preemption
Congress has broad power to regulate tribal affairs under the Indian commerce clause. 9 Absent express congressional authorization, direct state taxation of tribal property or members is presumed to be preempted. 99 However, if a taxation scheme for non-Indians on Indian land does not conflict with federal statutes or treaties, or interfere with the ability of the tribe to govern itself, express congressional authorization is not needed to uphold the tax. 1 00
The classic preemption case is Warren Trading Post Co. v. Arizona Tax Commission.' 0 ' In Warren, Arizona levied a gross proceeds tax on a retailer federally licensed to do business on the Navajo Reservation. Finding "comprehensive federal regulation of Indian traders,"' 02 the Court concluded that "Congress has taken the business of Indian trading on reservations so fully in hand that no room remains for state laws imposing additional burdens upon traders."' 0 3
In White Mountain Apache Tribe v. Bracker,' 0" the Supreme Court found Arizona taxes preempted by federal law.' 0 In Bracker, Arizona sought to impose a motor carrier license and fuel tax on a non-Indian logging company doing business on Indian land. 0 6 In delivering the opinion of the Court, Justice Marshall found that express congressional intent is not required to preempt state law,' 0 only that the state scheme conflict with the intent of a federal statute or regulatory purpose. On the other omitted):
The two barriers are independent because either, standing alone, can be a sufficient basis for holding state law inapplicable to activity undertaken on the reservation or by tribal members. They are related, however, in two important ways. The right of tribal self-government is ultimately dependent on and subject to the broad power of Congress. Even so, traditional notions of Indian self-government are so deeply engrained in our jurisprudence that they have provided an important "back-drop," against which vague or ambiguous federal enactments must always be measured. hand, some weight must be given to the state's legitimate and regulatory interest.1 08 Therefore, whether a state statute is preempted depends on "a particularized inquiry into the nature of the State, Federal, and tribal interests at stake, an inquiry designed to determine whether, in the specific context, the exercise of state authority would violate federal law." 09 Finding comprehensive federal regulation of the harvesting and sale of Indian timber," 0 federal policy supporting federal regulation and no legitimate state interest in imposing the tax, the Bracker Court concluded that there was no room for the additional burden and found the state tax impermissible.II In Merrion the Court addressed only the validity of the tribal severance tax. What would happen if in that case New Mexico attempted to tax minerals found on the tribe's reservation? Would the New Mexico severance tax be preempted by federal law? In Crow Tribe v. Montana, ' 2 the Ninth Circuit Court of Appeals addressed a similar issue. There the court found an attempt by Montana to impose a severance and gross proceeds tax preempted by the Mineral Leasing Act of 1938 and infringing upon the tribe's right to self-government." 3 The Montana tax was "imposed on each ton of coal produced in the state,"" 4 produced meaning "severed from the earth.""' , In addition, the tax rate could vary from 3% to 30% of the value of the coal, depending on the value, energy content, and method of extraction." 6 The legislative intent for its passage was revenue-raising as well as regulatory." 7 Attempting to invalidate the tax, the Crow Tribe argued that federal regulation was so broad in the field of mineral leasing that no room was left for state taxation and regulation." ' 8 Turning to the legislative intent and purpose of the 1938 Act, the Crow court found that the federal act was designed to achieve Self-Government. Crow Tribe of Indians v. Montana, 650 F.2d 1104 (9th Cir. 1981 Although Warren, Bracker, and Crow found state attempts to tax preempted by federal law, notwithstanding possible infringement of tribal self-government, Edison clearly establishes the validity of a state-imposed severance tax on coal and other minerals.
Tribal Self-Government
It is recognized that Indian tribes retain "attributes of sov- Evidenced by federal and state court decisions, states may apply their laws to non-Indians on a reservation if the application is authorized by Congress or state jurisdiction does not constitute an interference with federal Indian policies or infringe on tribal self-government. Having received the approval of the United States Supreme Court in Colville, there is no doubt that a state may impose a cigarette excise tax and general sales tax on on-reservation purchases of cigarettes by non-Indians. Although Colville did not entertain Indian mineral taxation, case law has established some standards that must be met for a state-imposed severance tax to be found valid. In determining the validity of a state severance tax, the following questions should be kept in mind:
1. Does Congress expressly provide or prohibit the state the authority to impose the tax? 2. What are the federal policies promoting tribal self-sufficiency and economic development? 3. What is the nature of the state, the federal, and the tribal interest at stake? 4. What are the legitimate interests of the state in imposing the tax? 5. What is the effect of the economic impact on the Indian tribe?
6. What is the impact on the tribe's ability to govern itself effectively?
7. Does the tax substantially affect the tribe's ability to regulate the development of tribal resources?
8. Balancing state and tribal interests, is the state-imposed tax unreasonable?
The spectrum of state taxation is broad. Although the Supreme 141. 650 F.2d at 1117.
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Court has yet to speak on several issues of natural resource development on Indian lands, if the guidelines set forth in Williams and Warren are followed and the criteria established by Colville, Bracker, Crow, and other cases are complied with, the power of a state to impose severance taxes on Indian reservations will not interfere with federal law or policies nor infringe on the ability of the tribe to self-govern and will, therefore, be upheld as valid.
Conclusion
With increased awareness of mineral-rich lands and heightened revenue needs, states and tribes are looking toward natural resource development more frequently as a tax source. With the passage of Merrion, it is clear that a tribe has inherent authority to impose a severance tax as part of its power of self-government. Whether secretarial approval of a tribal ordinance is a precondition to its validity is unclear. However, following Southland, Kerr-McGee, and language in Merrion, secretarial approval is required for tribes whether organized or nonorganized under the IRA.
While the mere existence of a tribal tax does not invalidate a state tax, states are limited to some extent as to their taxing authority. Withstanding a challenge of federal preemption, Colville allows for state taxation of mineral developments on Indian lands so long as the tax does not interfere with tribal self-government. To what extent a state may tax until interference occurs will be determined by the courts. However, in reviewing a state tax, a court will want to look at the ability of the tribe to offer governmental services, its ability to regulate, and whether in light of tribal and state interests, the tax is unreasonable. Finally, whether a state-or a tribe-imposed severance tax will increase revenue or decrease natural resource development will only be answered by time.
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